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Independent Review Hearing
Parents can request an independent review of the governors’ decision following permanent exclusion. You will be informed of this right in the governing body’s decision letter, including where to send your application. You can make an application in writing via post/email. An independent review panel does not have the power to direct a governing body to reinstate an excluded pupil; however, if the panel decides the governing body’s decision is flawed, it can direct a governing body to reconsider its decision. 

There is a legal time frame in which to request an independent review; therefore, a parent must make an application:
· Within 15 school days of notice being given to them by the governing body of its decision not to reinstate their permanently excluded child, or

· Where an application has not been made within this time frame, within 15 school days of the final determination of a claim of disability discrimination under the Equality Act 2010 in relation to the exclusion.

[Please note that any application made outside of the legal time frame must be rejected by the Local Authority/academy trust]

At the end of this factsheet, you can find a template letter which you can use as a starting point to apply for an independent review.
Please continue reading the remainder of this factsheet first as you can find out about the option of requesting a SEN expert in your application for review.

Once an application is made the Local Authority/academy trust, will take reasonable steps to identify a date for the review that all parties, and any SEN expert appointed, are able to attend. The review must begin within 15 school days of the day on which your application for review was made.
Who are the panel members?
The panel must be constituted of either 3 or 5 members (it is usually 3), representing each of the three categories below:
· A lay member to chair the panel who has not worked in any school in a paid capacity, disregarding any experience as a school governor or volunteer.
· A current or former school governor who has served as a governor for at least 12 consecutive months in the last 5 years (provided they have not been a teacher/head teacher during this time).
· A head teacher or someone who has been a head teacher within the last 5 years.

Parents are entitled to make written representations to the panel, attend the hearing, make verbal representations, and be represented. Parents can also bring a friend to the hearing, for moral support.

Reasonable efforts must be made to circulate to you (and all other parties) copies of relevant papers at least 5 school days before the review. This is usually completed by the clerk if one is appointed, otherwise it would be the Local Authority’s/academy trust’s duty. These papers must include:
1. The governing body’s decision.

2. Your application for review, and

3. Any policies or documents that the governing body was required to have regard to in making its decision.

Also, the clerk must give details of those attending the hearing and their role once this information is clear.

SEN Expert 

It’s often advisable that parents request a SEN expert when they make their written application for an independent review. The SEN Expert offers impartial advice to the panel on whether the child’s SEN is relevant to the exclusion, based on their expertise and experience of special educational needs. The role of the SEN expert is often comparable to an expert witness and they should base their advice on the evidence provided to the panel. The SEN expert’s role does not include making an assessment of your child’s SEN. The SEN expert will focus their advice on whether the school’s policies which relate to SEN or the application of these policies in relation to your child were lawful, reasonable, and procedurally fair. 

A parent has the right to request the attendance of an SEN Expert regardless of whether the school recognises that their child has SEN.

Ensuring you’re prepared for the independent review hearing

We often advise parents prior to the hearing to make a note of any questions they want to ask or points they want to share in the hearing. This is often useful to refer to in the meeting, to be able to tick questions off as you go along, and at the end to refer to, to ensure you have asked everything that you planned.
The Hearing

The order of the hearing can differ slightly, but usually it goes as follows:
· Introductions
· The chair outlines the procedures to be followed
· Representations on behalf of the school governing body
· Questions asked of the school governing body
· Your (parent/carer) representations
· Questions asked of you, the parent/carer

· If there is a representative of the Local Authority present, they will then share their representations and questions would then be asked of them also.

· Advice from the SEN expert if present

· The school governing body representatives closing statement
· You share a closing statement
Once the hearing has come to an end, the panel must ask everyone apart from the clerk to leave before it makes its decision.

Please note - the panel may adjourn on more than one occasion, if necessary. However, consideration must be given to the effect of adjournment on the parties to the review. Once a review has begun, no panel member may be substituted by a new member for any reason. Accordingly, if the required representation cannot be restored from the original members, a new panel must be constituted to conduct the review afresh. 

What do the panel consider in making their decision?

The panel applies the civil standard of proof ‘on the balance of probabilities’ it is more likely than not that a fact is true. This means that the panel should accept something happened if it is more likely that it happened, than that it did not happen.
The panel may only quash a governing board’s decision if it considers that it was flawed when considered in the light of the following 3 principles. Therefore, the panel should apply these tests: 

1. Illegality – did the governing board act outside the scope of its legal powers in deciding that the pupil should not be reinstated? 

2. Irrationality – did the governing board rely on irrelevant points, fail to take account of all relevant points, or make a decision so unreasonable that no governing board acting reasonably in such circumstances could have made it? 

3. Procedural impropriety – was the governing board’s consideration so procedurally unfair or flawed that justice was clearly not done? This does not mean a breach of minor points of procedure but something more substantive that has a significant impact on the quality of the decision-making process. Examples may include bias, the governing body making a decision without having given parents an opportunity to make representations or failing to give reasons for a decision.
Where the criteria for quashing a decision has not been met, the panel should consider whether it would be appropriate to recommend that a governing board reconsiders its decision not to reinstate the pupil. This should not be the default option but should be used where evidence or procedural flaws have been identified that do not meet the criteria for quashing the decision, but which the panel believes justifies a reconsideration of the governing board’s decision. This could include when new evidence presented at the review hearing was not available to the governing board at the time of its decision.
New evidence can be submitted to the panel. However, when deciding whether to quash the decision, the panel should only take account of evidence available to the governing body at the time of making its decision. The panel is able to take account of evidence that it considers would, or should, have been available to the governing body, and that the governing body ought to have considered if it had been acting reasonably.

What decisions can the panel make?

Following its review, the panel can decide to: 

· uphold the governing board’s decision 

· recommend that the governing board reconsiders reinstatement, or 

· quash the decision and direct that the governing board reconsiders reinstatement
After the decision is made

The independent review panel’s decision is binding on the pupil, you as parents, the governing board, the head teacher and the Local Authority. 

The panel must issue written notification to all parties without delay. This notification must include: 

· the panel’s decision and the reasons for it 

· where relevant, details of any financial readjustment/payment to be made if a governing board subsequently decides not to offer to reinstate a pupil, and 

· any information that the panel has directed the governing board to place on the pupil’s educational record

What happens if the governing body is directed to reconsider?

Where the panel directs or recommends that the governing board reconsiders whether a pupil should be reinstated, the governing board must reconvene to do so within 10 school days of being given notice of the panel’s decision. It is important that the governing board conscientiously reconsiders whether the pupil should be reinstated and whether the panel has directed or merely recommended it to do so, but it may still reach the same conclusion as it first did. 
The reconsideration provides an opportunity for the governing board to look afresh at the question of reinstating the pupil, in light of the findings of the independent review panel. There is no requirement to seek further representations from other parties or to invite them to the reconsideration meeting.

The governing board must notify the following people of its reconsidered decision, and the reasons for it, in writing and without delay: 

· yourself as the parent 

· the head teacher 

· the Local Authority

· the ‘home authority’ (where relevant) 
For further information on Independent Reviews, please see the Suspension and permanent exclusion from maintained schools, academies and pupil referral units in England – including pupil movement
[Parent name

[Address]

[email address and/or phone number]
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Date: [insert]
Re: [Child’s name] [Date of Birth]


Dear whom it may concern

I would like to request an independent review of the governor’s decision not to reinstate [child’s name] into [name of school permanently excluded from]. I would like to also request that a SEN expert be appointed to attend the review and provide impartial advice to the panel about how [child’s name] SEN cold be relevant to the exclusion.

My reasons for requesting the review are:

· [insert reasons]

· [insert reasons]

I would also like to bring with me [insert name] for support in the meeting. [If this person is from a service e.g. if a member of SENDIASS will be attending to support you, include the workers phone number and email address for invite purposes]

Kind regards

[Your name]

[Signature]

Name and address of who you need to make your application to – this will be in your decision letter from the governors. 


E.g.


The Clerk to the School Exclusions Independent Review Panel, 


Legal and Democratic Services, 


Town Hall, 


The Crofts, 


Moorgate Street, 


Rotherham, 


S60 2TH
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